Bernaerts’ Guide To The 1982 United Nations Convention On The Law Of The Sea

Home
click here

THE FLAG STATE’S OBLIGATIONS FOR MERCHANT VESSELS
Every state has the right to have a merchant fleet under its flag, and the vessels in this fleet are entitled to use the high
seas.1 But this right is coupled with obligations. As there is no sovereign authority of a state or other agency to maintain law
and order on the high seas, there must be some tie to the jurisdiction of a state. According to common international law, which
is confirmed by the Convention, the flag state in general exercises exclusive jurisdiction over a vessel on the high seas.2 The
Convention's provisions are part of a complicated network of public international laws, rules, and regulations, but they also
represents the general rules which serve as basic principles for the entire network of international public law of the sea.3
The flag state's initial obligation is to maintain a registry of all ships entitled to fly its flag4 and to issue documents to this
effect to such ships.5 As a result of this procedure, the ship has the nationality of the country whose flag it flies.6 However, states
are permitted to grant their nationality to vessels only when there is a "genuine link"7 between vessel and state, a term not defined
by the Convention, but which is to be interpreted as a strong economic tie between nationals of the flag state and the vessel with
regard to ownership, management, and manning of the ship. In order to prevent changes of flag for convenience, vessels sailing
under the flags of two or more states may be assimilated to a ship without nationality.8
Upon registering the vessel, the flag state must ensure that the ship complies with international safety standards. It must
exercise its jurisdiction and control in administrative, technical, and social matters over vessels flying its flag.9 A broad listing of
measures to be taken would include construction of equipment, seaworthiness, manning, labour conditions, training of crew,
means of communication, prevention of collisions, and regulations and inspections.10 In taking these measures, the state is obliged
to conform to generally accepted international regulations, procedure, and practice,11 which means for all practical purposes
applying IMO (International Maritime Organization) and ILO (International Labour Organization) conventions and standards.
Where there are clear grounds for believing that proper Jurisdiction and control are not being exercised over a ship, other states
may report the facts to the flag state.12
In cases of collision or incident on the high seas involving loss of life or serious injury or serious damage, other states may
cause an inquiry to be held,13 although penal or disciplinary procedures remain basically under the jurisdiction of the flag state14 as
does also the right to arrest or detain vessels in such cases (e.g., for penal or investigative purposes).15 The flag state and the other
state are to co-operate in the conduct of any inquiry.16 It should be emphasized that the regulations of the Convention do not affect
private law and civil claims and rights,17 e.g., application in court for arrest of a ship arising from a claim for compensation for
damages caused by the ship.
Finally, the flag state must require masters of vessels of its nationality to render assistance to any person in danger of being
lost or in distress in so far as this can be done without serious danger to his own ship.18 In the case of involvement in a
collision, assistance to the other ship is to be provided.19
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Flag State Obligations - Merchant Vessels

Jurisdiction

General
Vessels are subject to exclusive jurisdiction of flag
state on the high seas (Article 92, Paragraph 1)
(For pollution measures in general, see Articles
194, Subparagraph 3(b); 211; 217)
Particular
Flag state required to assume jurisdiction under
its internal law with respect to administrative,
technical, and social matters
Collision incidents on the high seas
- In respect to penal jurisdiction: arrest/
detention flag state (Article 97, Paragraph 3)
- Penal and disciplinary matters exclusive
jurisdiction of flag state (Article 97, Paragraph1)
except: withdrawal of certificates issued by
other states (Article 97, Paragraph 2)
- Inquiry (Administrative jurisdiction)
(Article 94, Paragraph 7)

Except in cases expressly provided
for in international treaties and
this Convention (Article 92,
Paragraph 1; e g , Articles 99-111,
Articles 218 and 221)

Registration
- Fix conditions for grant of nationality
(Article 91, Paragraph 1)
- Maintain a register of ships
(Article 94, Subparagraph 2(a))
- Inspect before registration
(Article 94, Subparagraph 4(a))
- Issue flag documents
(Article 91, Paragraph 2)
Other measures
- Require master to help persons in danger or
distress (Article 98, Subparagraphs l (a-b)) and
assist in collision cases
- Investigate allegations of improper control
(Article 94, Paragraph 6)
Required to ensure
- Construction, equipment, seaworthiness,
manning, training of crew, use of signals,
maintenance of communication, collision
prevention
(Article 94, Paragraph 3)
- Inspection at intervals
(Article 94, Subparagraph 4(a))
- Charts, nautical publications, navigational
equipment is on board
(Article 94, Subparagraph 4(a))

- Registration may take place
only where “genuine link”
(Article 91, Paragraph 1)
- Nationality follows flag
(Articlel 91, Paragraph 1)
- “Treatment” as ship without
nationality
(Article 92, Paragraph 2)

Administration

Technical
Matters

Social Matters

- Labour conditions (Article 94, Paragraph 3)

WARSHIPS, etc.: Immunity (Articles 89-90), Pollution (Articles 236, 304)
VESSELS OF UNITED NATIONS, etc. Article 93

Other Circumstances

- In penal cases, home state can
institute proceedings against its
nationals (Article 97, Paragraph 1)
- Inquiry by other states possible
(Article 94, Paragraph 7)

Flag state measures are to
- Comply with generally accepted
international regulations,
procedure and practice
(Article 94, Paragraph 5)
- Ensure appropriate crew
qualification and numbers of crew
(Article 94, Subparagraph 4(b))
- Ensure that crew is conversant
with and required to observe
international regulations.
safety, collision, pollution,
radio communication
(Article 94, Subparagraph 4(c))

